‘ 


THE | 
BANKING LAW 


JOURNAL 


Combined with THE BANKERS MAGAZINE 


KEITH F. WARREN 
Editor and Publisher 


JOSEPH A. NOBILE 
Legal Editor 


Volume 60 
January to December, 1943 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE, MASS. 


A 


| 
i | 


CopyRIGHT, 1943 
BRADY PUBLISHING CORPORATION 


CAMBRIDGE, Mass. 


13 
| 


INDEX DIGEST OF VOLUME 60 


The following table shows the page at which each monthly issue of The 
Banking Law Journal during the year 1943 begins and ends: 


331-414 


715- 822 
1039-1132 


The following index and digest contain the legal cases and other editorial 
features which have appeared in The Banking Law Journal during 1943. 

The entire arrangement, including the number of the sections, follows the 
plan of the fifth edition of the BANKING LAW JOURNAL DIGEST. THE 
DIGEST, with cumulative Supplement to Fifth Edition, contains the digest of 
more than 10,000 banking decisions which have been published in The Banking 
Law Journal from the time of its establishment in 1889 down to December, 1943. 


ACCEPTANCES 


§10. Form of acceptance — acceptance 
by telegraph. 

Where a telegram was sent by an 
acceptor of a draft to a drawer, direct- 
ing the drawer to draw a draft for a 
certain sum through a specified bank, 
and the bank on the faith of the ac- 
ceptor’s telegram paid $600 to drawer 
for the $600 draft drawn in compliance 
with the direction of the telegram, it 
was held that the telegram was an un- 
conditional promise in writing to ac- 
cept the draft before it was drawn and 
therefore an actual acceptance by the 
acceptor in favor of the bank to which 
it was shown and which received it for 
value. Hoffer v. Eastland Nat. Bank, 
Texas, 169 S. W. Rep. (2d) 275. 60 
B. L. J. 429. 


§24. Conflict of laws. 


The validity of a note executed by 
wife as surety for her husband in a 
state wherein the wife has no legal 
capacity to contract, but delivered for 
value in another state where the con- 
tract is valid is determined by the laws 
of the place where the note is first de- 
livered for value. House v. Lefebvre, 
Mich., 6 N. W. Rep. (2d) ‘487. 60 B. L. J. 
143. 


ACCOMMODATION PAPER 


§26. Rights of accommodation maker 
or indorser. 
Where trust company which held 
husband’s note also signed by wife as 
accommodation maker and indorser at 


maturity thereof forbore its right to 
demand payment, and upon _ wife’s 
failure to pay, to recover a judgment 
against her, and accepted her renewal 
note, wife ceased to be an accommoda- 
tion maker and was primarily liable to 
trust company as a holder for value. 
Wolf v. Federal Deposit Ins. Corpora- 
tion, N. J., 28 Atl. Rep. (2d) 219. 60 
B. 

Under New York law, public policy 
requires that one who for the accom- 
modation of a bank executes an instru- 
ment which is in the form of a binding 
obligation shall be estopped from as- 
serting that simultaneously the parties 
agreed that the instrument should not 
be enforced. Federal Deposit Ins. Cor- 
poration v. Lynch, 40 Fed. Supp. 466. 
60 B. L. J. 56. 


§42. Liability to parties other than the 
one accommodated. 


A person signing a promissory note 
without receiving any consideration 
therefor, but merely to accommodate a 
co-signer, is a surety on the note and 
as such is liable to payee for payment 
thereof, irrespective of payee’s failure 
and refusal to foreclose a chattel mort- 
gage given by co-signer as collateral 
for the loan. First National Bank of 
Fort Worth v. Brown, Tex., 172 S. W. 
Rep. (2d) 151. 60 B. L. J. 746. 


An accommodation party is one who 


has signed an instrument as maker, 
drawer, acceptor or indorser, without 
receiving value therefor, and for the 
purpose of lending his name to some 
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other person. Such a person is liable 
on the instrument to a holder for value, 
notwithstanding such holder at the 
time of taking the instrument knew 
him to be only an accommodation 
party. Callery v. Lyons, 42 N. Y. Supp. 
(2d) 191. 60 B. L. J. 788. 


§47. Paper signed for accommodation 
after delivery. 


An indorsement by accommodation 
indorsee after delivery by the maker 
of the note does not constitute negotia- 
tion of the note. An indorsement for 
accommodation must be before delivery. 
Jacobs v. Tallmadge, Conn., 26 Atl. Rep. 
(2d) 585. 60 B. L. J. 272. 


§52. Effect of extension of time as to 
accommodation maker. 


Where payee knows that one maker 
of certain notes is an accommodation 
maker, and payee takes an assignment 
of mortgage from the principal maker 
and satisfies the notes out of the pro- 
ceeds of said mortgage by agreement 
with the principal maker, and later 
obtains judgments against both makers, 
the accommodation maker can compel 
the opening of said judgment against 
him. The position of the accommoda- 
tion maker, known to the bank, is not 
changed from one of surety to that of 
responsibility for the payment of the 
assigned mortgage. The discharge of 
one debtor, discharges the other, as the 
notes themselves are extinguished. 
Peoples Nat. Bank of Ellwood City v. 
Weingartner, Pa., 33 Atl. Rep. (2d) 469. 
60 B. L. J. 1000. 


ADVERTISING AND PUBLIC 
RELATIONS 


595, 705, 812, 920. 


ALTERED PAPER 
Forged paper, see §§549-597. 


§62. Alterations held immaterial. 


The mere fact that a note shows on 
its face a different ink and handwrit- 
ing from the remaining portion of the 
note allegedly in maker’s handwriting 
does not under the Negotiable Instru- 
ments Law impose upon the holder any 
preliminary duty of explanation before 
admission of note. Hershberger v. 
Hershberger, Pa., 29 Atl. Rep. (2d) 95. 
60 B. L. J. 84. 


BANKING 
Savings Banks, see §§1359-1367. 


§113. Definition of bank. 


Although the business of receiving 
deposits is a branch of the “banking 
business” and a person carrying on the 
business of receiving deposits is carry- 
ing on a banking business, nevertheless 
a person engaged in the business of im- 
porting and exporting and who agrees 
to and does receive deposits from one 
individual is not carrying on 2 business 
of receiving deposits or a “banking 
business.” Rosenblum v. Anglim, 135 
Fed. Rep. (2d) 512. 60 B. L. J. 1015. 


§114. Adoption and change of name. 


Where the corporate names of a na- 
tional bank and a state bank located in 
the sarne city are so similar that per- 
sons using due care and caution, such 
as the public generally are capable of 
using, would likely be deceived and 
misled by the similarity, proper relief 
will be granted to the corporation 
having prior legal claim to a particular 
corporate name. However, if the evi- 
dence does not warrant this conclusion, 
then relief will not be granted. Na- 
tional Bank in North Kansas City v. 
Bank of North Kansas City, Mo., 172 
S. W. Rep. (2d) 967. 60 B. L. J. 863. 


§132. Merger and consolidation. 


A bank which discontinues its bank- 
ing business by executing a consolida- 
tion contract with another bank has 
authority to pledge all of its assets to 
secure payment of a promissory note 
executed to evidence indebtedness to 
the other bank which under the con- 
tract assumes the obligation of paying 
all the depositors and bills payable of 
the discontinuing bank. In pursuance 
of such consolidation a bank has the 
right to borrow money and pledge its 
assets to secure payment of the loan, 
and a note executed to this effect is a 
valid obligation of the bank. In re 
Liquidation of Farmers Trust Co., Ind., 
45 N. E. Rep. (2d) 10. 60 B. L. J. 87. 


BANKING ARTICLES 


Are Banks Necessary? — Marshall 
Should a Government Debt, In- 
ternally Held, Be Called a Debt 
at All? — Albert Hahn......... 
War Has Created New Oppor- 
tunities for Safe Deposit Rentals 
— James A. McBain............ 
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The American System Is the Key- 
stone: of Freedom... 614 
A Retirement System as “Man- 
power Insurance — Joseph E. 
How About Post-War Plans for 
the Banks— Marshall Corns... 715 
Wartime Banking Controls in 
Australia — Howard Daniel and 


Bank Employees Carrying Heavy 
Burden — J. Stanley Brown.... 823 


Government Should Befriend the 
Enterpriser— John K. Jessup.. 826 
What Manner of Man Should the 


The Revocable Trust — Mayo om 


Some Problems and Liabilities of 
Safe Deposit Operation — Ed- 

The Philosophy and Operation of 
Credit Unions—C. R. Orchard 942 

Rating a Bank Management’s Effi- 


What About Post-War Thrift? 


Some Functions of the Federal 
Reserve Bank—Edward A. 


Secret Service Warns Against 

Wartime Personnel Management 


—Leslie K. Curry............. 1130 


BANKERS’ DIGEST 
591, 699, 807, 915, 1029, 1122. 


BANKRUPTCY 


Lien against deposit, see §§771-811. 
Set-off against insolvent bank, see 
'§§812-821. 


§142. Preferences within four months 
of bankruptcy. 


An assignment of an account receiv- 
able for loans made within four months 
before filing an involuntary petition in 
bankruptcy constitutes a preference 
under sub-division (a) of section 60 of 
the Bankruptcy Act where the assignee 
does not comply with the provisions of 
a state law for notification to debtor of 
said assignment. Corn Exchange Nat. 
Bank & Trust Co., Philadelphia, v. 
Klauder, U. S., 68 Sup. Ct. Rep. 679. 
60 B. I.. J. 379. 


§146. Priorities among creditors — de- 
positors. 

Where there are funds remaining in 

the hands of a receiver of an insolvent 


bank, after payment of the principal 
indebtedness of the bank and all’costs 
and expenses of the receivership, such 
surplus funds are properly distribut- 
able to depositors of the bank as in- 
terest on the principal indebtedness 
before distribution to stockholders who 
have paid their double liability assess- 
ment. Hoffman v. Ungér, W. Va., 24 
S. E. Rep. (2d) 911. 60 B. L. J. 481. 


Loans made by a closed national 
bank to municipality and board of edu- 
cation which had large deposits with 
bank at time it closed constituted an 
illegal preference. City of Grand 
Rapids, Mich., v. McCurdy, 136 Fed. 
Rep. (2d) 615.- 60 B. L. J. 1102. 


§149 —Deposits made when bank insol- 
vent. 


Check representing trust funds de- 
posited in insolvent bank was deposited 
by such bank in correspondent bank 
and by correspondent credited to in- 
solvent bank before insolvent bank 
went into liquidation and was com- 
mingled with other assets of insolvent 
bank. It was held that the original de- 
posit was thereby traced to the account 
of the insolvent bank in correspondent 
bank, and such original deposit aug- 
mented the assets of insolvent bank, 
so as to permit a preference to be de- 
clared for the amount of the check in 
favor of the depositor. Farish v. 
Holley, Ala., 12 So. Rep. (2d) 88. 60 
B. L. J. 398. 


BOOKS FOR BANKERS 


The Legacy of Nazism........... 598 
Reissued Notes on Bills and Notes 599 
Public Trusteeship ...... 599 
The Airplane and Tomorrow's 

Women at Work in Wartime.... 703 
Facts About British Banks and 


The Background of Investment... 1703 
Report from Committee on Man- 
Power in Banking 703 
The Money-and-Banking Condi- 
tions of Sustained Trade and | 
The Kitchen in War Production.. 703 
Freedom from Want: a World 


A Fair Method of Computing Sav- 

ings Account Interest ......... 704 
Publicity and Public Relations for 

the Average Banke 704 


The Banker and the Exporter .... 704 


| 
| 


iv THE BANKING LAW JOURNAL 


Statue of Liberty Enlightening 
the World 
Price Level Stabilization Through 
Monetary. Control 
The Independence of State Regu- 
Workers and Bosses Are Human 
Can Railroad Credit Be Re-estab- 


Investment Companies and Their 
Securities 

The Financing of Large Corpora- 
tions 

Membership of State Banks in the 
Federal Reserve System 

Investment Timing by Formula 
Plans 

Oliphant’s Earning Pow er of Rail- 


Standard Accountancy in Ger- 
many 

Jobs and Security for Tomorrow 

Pensions and Profit Sharing Plans 

Rebuilding Europe after Victory.. 

War Babies and the Future 

War’s End and After .. 

British and International Banking 
Number, London Stock Ex- 
change Gazette 

Preview of History .............. 

Excess Profits Taxation ......... 

Annual Report (1942) of the Fed- 
eral Deposit Insurance Corpora- 


Letters to the Naw York Times 
Opposing “Mandatory Joint In- 
come Tax Returns by Married 
Couples Living Together”...... 

Ninety-Second Annual Report of 
the Superintendent of Banks — 
State of New York ............ 

Women in Banking ............ 

Safeguarding Our Civil Liberties 

Trends in North Carolina Banking 

Making Democracy and the World 
Mutually Safe 

The Effect of the War on Cur- 
rency and. 

Two Plans for International 
Monetary Stabilization ........ 

Eightieth Annual Report of the 
Comptroller of the Currency.... 

How to Develop Executive Ability 

The Early History of Deposit 
Banking 

The Teller’s Handbook .......... 

Bank Bookkeeping and Account- 

Post-War Economic Prospects of 
the United States 

The Races of Mankind........ when 

Prices in a War Economy 

American Banking and Currency 
Stabilization 


Glossary of Terms Used in the 
Contracting Industry 
Transportation: War and Postwar 
Postwar Employment and the 
Settlement of Terminated War 
An _ International Stabilization 
Fund of the United States and 
Associated Nations ............ 
Small Loan Laws of the United 
The Price Control and " Subsidy 
Program in Canada ........... 
Trade Relations Betweén Free- 
Market and Controlled Econo- 
mies 
Quantitative Trade Controls: 
Their Causes and Nature 
Rationing and Price Controls in 
Great Britain 
The Transition from War to Peace 
Economy 


CERTIFICATES OF DEPOSIT 


§225. Negotiability — Certificate must 
be payable to order or bearer. 

A certificate of deposit, which does 
not designate a payee to whose order 
the instrument is payable, is not com- 
plete and regular on its face and there- 
fore does not make the holder thereof a 
holder in due course entitling holder to 
various presumptions under the Nego- 
tiable Instruments Act. The holder is 
required affirmatively to set out in his 
complaint the various details as to 
ownership and consideration. United 
States v. Pennsylvania Trust Co., 47 
Fed. Supp. 804. 60 B. L. J. 270. 


CHECKS 


Alteration, see §§62-87. 
Check as payment, see §1257. 


§281. Holder of check cannot sue 
drawee bank. 


Banks agre’ement with depositor im- 
plies no agreement with the holder of 
a check and being liable to the drawer 
to account for failure to honor the 
check, the bank cannot be held at the 
same time liable to the holder of the 
check. General American Life Insur- 
ance Co. v. Stadiem, N. C., 25 S. E. 
Rep. (2d) 202. 60 B. L. J. 537. 


§283. Revocation of check—drawer’s 
death. 

The death of the drawer of a check 

revokes drawee bank’s authority to pay 

it. Haefner v. First National Bank of 
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Elmwood Place, Ohio, 44 N. E. Rep. 
(2d) 489. 60 B. L. J. 63. 


§284. —Payment of check after draw- 
er’s death. 


Payment by a bank of a check of a 
depositor after his death, made by the 
bank in good faith without knowledge 
of the death or of facts sufficient to 
cause an inquiry is a valid payment. 
Lourie v. Chase National Bank, 42 
N. Y. Supp. (2d) 205. 60 B. L. J. 753. 


COLLECTIONS 
Forged paper, see §§549-597. 


§297. Duties of collecting bank; liability 
for negligence generally. 


A letter of authorization merely stat- 
ing that a bank is authorized to collect 
a specific sum of money does not limit 
the right of a bank in its manner of 
collection. ©The acceptance of two 
checks instead of one check for total 
amount due is not a breach of contract 
rendering bank liable. Genet Co., Inc., 
v. National Bank of Tulsa, Okla., 133 
Pac. Rep. (2d) 553. 60 B. L. J. 263. 


Where a bank without notice of any 
infirmity in an instrument or defect in 
title.of prior indorser accepts, for de- 
posit, in an account of a regular de- 
positor in no way identified with payee 
corporation, checks payable to the cor- 
poration and indorsed by an officer or 
an agent who were authorized to in- 
dorse checks for deposit in corpora- 
tion’s account in another bank, said 
acts of the bank do not constitute such 
negligence as would render the bank 
liable for proceeds to assignee of 
checks under a collateral agreement 
with payee corporation. In such cir- 
cumstances the bank is a holder in due 
course of the checks. Webb v. Balti- 
more Commercial Bank, Md., 31 Atl. 
Rep. (2d) 174. 60 B. L. J. 424. 


Where bearer bonds are kept in a 
safe deposit box leased by husband and 
wife, and both husband and wife signed 
lease providing that either is the owner 
of the contents of the box, and bonds 
are subsequently deposited with a bank 
for collection by husband, and proceeds 
thereof are remitted to the husband 
without knowledge on part of bank that 
bonds are wife’s separate property, the 
bank is not liable to wife for misappro- 
priation of bonds. Vickery v. Republic 
Nat. Bank & Trust Co., Tex., 170 S. W. 
Rep. (2d) 840. 60 B. L. J. 635. 


CONSIDERATION 


§340. Presumption of consideration. 


Every negotiable instrument is 
deemed prima facie to have been issued 
for a valuable consideration, and every 
person whose signature appears there- 
on is deemed to have become a party 
thereto for value, and absence of con- 
sideration is a matter of defense. How- 
ever, the burden of proof shifts to 
plaintiff if testimony of maker of note 
as to lack of consideration is uncon- 
tradicted. Bank of Coushatta v. De- 
bose, La., 10 So. Rep. (2d) 386. 60 
Be Lads, 107. 


§352. Want or failure of consideration. 


Where commissions for the sale of 
real estate could not be recovered be- 
cause there was no written agreement 
with respect thereto and no compliance 
with New Jersey statute, the inclusion 
of them in a promissory note, as be- 
tween the original parties thereto, 
gives the maker the right to raise the 
defense of partial failure of considera- 
tion. Spalinski v. Suto, N. J., 28 Atl. 
Rep. (2d) 617. 60 B. L. J. 240. 


Where one purchases demand drafts 
from a bank drawn by said bank 
through its New York office upon same 
bank as drawer at its Manila office but 
war between United States and Japan 
renders delivery and presentation for 
payment at Manila office impossible, 
and the bank retaining money paid by 
purchaser has not changed its position 
by reason of the transaction, there is a 
complete failure of consideration and 
purchaser is entitled to rescission and 
restitution of money paid to bank. 
Kerr S. S. Co., Inc. v. Chartered Bank 
of India, Australia and China, 42 N. Y. 
Supp. (2d) 509. 60 B. L. J. 857. 


DELIVERY 
Delivery of gift, see §600. 


§383. Necessity for delivery. 


The term “execution” is properly de- 
fined as follows: “By ‘execution’ is 
meant both the signing and the delivery 
of the bill or note. The mere signing 
does not constitute ‘execution.’” An 
admission of execution of a note by a 
party liable thereon admits both the 
signing and delivery of the note. In re 
Tynan’s Estate, Nebr., 7 N. W. Rep. 
(2d) 28. 60 B. L. J. 288. 
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§386. Conditional delivery. 


Where makers and indorsers sign a 
promissory note with stipulation that 
it is not to be delivered to payee unless 
one of the makers is granted probation, 
and the note is delivered to payee as a 
result of misinformation as to release 
of said maker, such delivery is a con- 
ditional delivery and there is a com- 
plete failure of consideration. The 
payee is precluded from recovery 
against the indorser as a holder in due 
course. In re Peterson’s Estate, Wisc., 
8 N. W. Rep. (2d) 266. 60 B. L. J. 363. 


Where a maker of a note delivers it 
to the payee with the agreement that it 
shall not take effect until the happen- 
ing of a contingency or the perform- 
ance of a certain condition, and where 
neither the contingency has occurred 
nor the condition been performed, the 
note never becomes operative as be- 
tween the original parties. Buellesfeld 
v. Carpenter, Okla., 129 Pac. Rep. (2d) 
1022. 60 B. L. J. 60. 


DEPOSITS 
Gift of deposit, see §606. 


§390. Relation between bank and de- 
positor. 


Where a corporation enters into a 
contract with a bank as its fiscal agent 
for the issuance and sale of corpora- 
tion’s bonds, and the corporation pur- 
suant to a contract with the bank de- 
posits money with the bank for the 
redemption of the bonds, the bank 
holds the money so deposited as trustee 
for the bondholders, and not as agent 
of the corporation. The money so held 
cannot be attached by a creditor of the 


corporation. Brown v. J. P. Morgan & 
Co., Inc., 40 N. Y. Supp. 229. 60 B. L. J. 
348. 


In following trust funds which are 
mingled by the trustee with his own 
and money from other sources and 
then indiscriminately used by trustee 
in his current transaction, the whole 
fund being augmented and depleted by 
further deposits and drafts, some of the 
additions being trust money, and where 
the amount of the general balance has 
fluctuated and often fallen below the 
total deposit of trust funds, only so 
much of the balance in hand at the 
end can be deemed identified and im- 
pressed with the trust as shall equal 
the lowest cash balance in hand with 
the trustee while the transactions were 


Barrs et al v. Barrs Rent-A- 
Car Co., Ohio, 50 N. E. Rep. (2d) 388. 
60 B. L. J. 1009. 


current. 


§392. Security for deposits — national 
banks. 

A deposit with a national bank of 
money paid into state courts in actions 
between private persons, for loss of 
which a city would be liable, is public 
money within the meaning of the fed- 
eral statutes and a pledge of national 
bank’s assets as security for such au- 
thorized deposit of public money is 
valid. Federal Deposit Ins. Corpora- 
tion v. Tremaine, 133 Fed. Rep. (2d) 
827. 60 B. L. J. 418. 


§405. Special deposits. 

If money or its equivalent is offered 
to a bank by way of deposit with 
specific directions as to what shall be 
done with it, the bank is under obliga- 
tions to comply with those directions 
if it accepts the deposit. A direction 
by a depositor to a bank to apply part 
of a deposit in payment of a note is 
equivalent or analogous to a tender of 
payment. Mohan v. Woburn Nat. Bank, 
Mass., 47 N. E. Rep. (2d) 289. 60 
B. L. J. 343. 


§410. Public deposits. 


A bank to which a court clerk pre- 
sents a check, received by him in his 
official capacity as a tax collector for 
drainage district, for collection, and 
said bank not being designated as de- 
pository of public funds, although put 
on notice of clerk’s breach of trust, 
fails to investigate clerk’s actions, 
issues a deposit slip, opens a ledger 
account, charges collection charge 
against full amount of check, and takes 
a check from the clerk for the balance 
a few days after receiving the check is 
liable to the drainage district. The 
bank becomes the clerk’s debtor rather 
than his agent after collection of the 
funds. After collection of the funds by 
the bank the funds became a general 
deposit creating relationship of creditor 
and debtor between the clerk and the 
bank. Drainage District No. 7 of Poin- 
sett County v. Citizens Bank of Jones- 
boro, Ark., 170 S. W. Rep. (2d) 60. 60 
B. L. J. 571. 


§412. Deposits by corporate officials 
and other agents. 

Where all checks drawn on deposi- 
tor’s account with bank by his attor- 
ney-in-fact were charged and appeared 
on monthly statements together with 
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all vouchers, confirmations and state- 
ments and periodical lists of securities 
withdrawn by attorney-in-fact and 
those retained by the bank in deposi- 
tor’s custodian account, and where all 
such statements were sent directly to 
depositor by the bank, and where de- 
positor never inquired from his attor- 
ney-in-fact for such statements nor 
examined any of such statements and 
reports during a ten year period, the 
bank was not liable for amounts em- 
bezzled by such attorney-in-fact as 
shown by such statements and reports. 
Any losses thus sustained by a deposi- 
tor are attributable to depositor’s own 
gross contributory negligence. Thom- 
son v. New York Trust Co., 42 N. Y. 
Supp. (2d) 145. 60 B. L. J. 731. 


§413. —Principal’s checks indorsed and 
deposited in agent’s account. 


Where a corporation gives an officer 
authority to receive and indorse checks 
of corporation, and such officer de- 
posits checks in his personal bank ac- 
count over a period of years and uses 
funds primarily for the benefit of the 
corporation, the officer is a trustee of 
such funds for the use of the corpora- 
tion. The bank wherein officer deposits 
corporate funds in his name is not 
bound to inquire whether officer as 
“trustee” is breaching the trust in 
making the deposit, and if the deposit 
is made in breach of trust, the bank, 
in receiving said deposit, is not liable 
for participation in the breach, in the 
absence of further’ circumstances 
known to bank indicating such breach. 
In the absence of statute, mere deposit 
of corporate checks by officer having 
authority over corporate funds in his 
personal bank account is not sufficient 
to charge bank with notice of intent to 
misappropriate funds, or with liability 
for misappropriation. Columbia Land 
Co. v. Empson, Mich., 9 N. W. Rep. (2d) 
452. 60 B. L. J. 623. 


§417. Deposits by trustees. 


A bank may properly make payments 
on checks properly drawn on a trustee 
account unless bank has some notice of 
an adverse claim or that the same are 
improperly drawn or in payment of a 
trustee’s personal indebtedness. Ker- 
ner v. Kinsey, Ill. 45 N. E. Rep. (2d) 
291. 60 B. L. J. 181. 


A bank which accepts deposit of 
trust funds as such by testamentary 
trustee and neglects to request that 
trustee file letters of trusteeship and is 


later informed of trustee’s embezzle- 
ments of moneys belonging to one of 
the trusts and of subsequent use of 
funds of another trust to make good 
such embezzlement is chargeable with 
full knowledge of trustee’s acts, and is 
bound to protect the trust accounts 
from fraud and larceny. Liffiton v. Na- 
tional Savings Bank of City of Albany, 
38 N. Y. Supp. (2d) 822. 60 B. L. J. 225. 
§418. Deposits in bank- 
ruptcy. 

Where a trustee in bankruptcy de- 
posits, in his personal account in a 
bank, checks payable to him as said 
trustee, the bank which permits with- 
drawal of such trust funds from 
trustee’s personal account without 
knowledge of misappropriation of the 
funds by the trustee and without re- 
ceiving any benefit from such misap- 
propriation itself is not liable for loss 
sustained by surety company on 
trustee’s bond due to such misappro- 
priation. A bank does not become 
privy to a misappropriation by merely 
paying or honoring the checks of a de- 
positor drawn upon his individual ac- 
count, in which there are, in the knowl- 
edge of the bank, credits created by 
deposits of trust funds. American 
Surety Co. of New York v. First Na- 
tional Bank in West Union, 50 Fed. 
Supp. 180. 60 B. L. J. 848. 


by trustee 


A deposit in a bank by a trustee in 
bankruptcy of bankruptcy funds is to 
be considered an ordinary banking 
transaction creating a debtor-creditor 
relationship, and under such relation- 
ship a bank may avail itself of separate 
defenses against trustee’s surety seek- 
ing recovery for reimbursement of loss 
sustained when a bank permits with- 
drawals of funds on checks allegedly 
bearing forged signature. Maryland 
Casualty Co. v. Central Trust Co., 
United States ex rel. Maryland Cas- 
ualty Co. v. Same, 39 N. Y. Supp. (2d) 
293. 60 B. L. J. 257. 


Deposits in two names—Indiana. 


Decedent caused a certificate of de- 
posit to be issued in the joint names of 
herself and defendant, payable to either 
and delivered such certificate to de- 
fendant. At times defendant cashed 
subsequently issued certificate, taking 
the interest and reinvesting the prin- 
cipal in a new certificate payable to 
himself and decedent and retained the 
certificate most of the time. When the 
defendant was busy, decedent collected 
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the interest and renewed the certificate 
for him. It was held that there was a 
completed gift inter vivos to defendant. 
Newton v. Newton, Ind., 47 N. E. Rep. 
(2d) 614. 60 B. L. J. 467. 


§433. Deposits in two names—Michigan. 


Where deposit is made in names of 
two or more persons payable to either 
or to the survivor, payment may be 
made to either during their lifetime or 
to the survivor. But upon receipt of 
written notice not to pay deposit in 
accordance with terms thereof, the 
effect of the notice is to destroy pre- 
sumption of ownership in survivor and 
payment can be made only to party or 
parties whose money went into joint 
account. Manufacturers Nat. Bank of 
Detroit v. Schirmer, Mich., 6 N. W. 
Rep. (2d) 908. 60 B. L. J. 93. 


§434° —Mississippi. 

A joint ownership of a deposit is 
created when it clearly appears to have 
been the intention of the original owner 
to divest himself of the exclusive own- 
ership and control of the money and 
vest such ownership and control jointly 
in himself and another with the attend- 
ant right of survivorship. The inten- 
tion to make a present gift of a joint 
interest in such deposit may appear in 
the statement of the depositor to the 
bank, or it may be shown by his ac- 
counts and the attendant circum- 
stances. In re Lewis’ Estate, Miss., 13 
So. Rep. (2d) 20. 60 B. L. J. 674. 


§436. —New Jersey. 


Where husband and wife have a bank 
account as joint tenants, and husband 
after leaving wife withdraws all the 
funds in the account, the wife is en- 
titled to a one-half share of the account 
in the absence of evidence overcoming 
the presumption of a gift. To overcome 
the presumption, the evidence must be 
convincing. Goc v. Goc, N. J., 31 Atl. 
Rep. (2d) 335. 60 B. L. J. 554. 


§443. —Rhode Island. 


Where depositor adds another per- 
son’s name to a joint account in a 
Massachusetts savings bank, the ques- 
tion as to whether the depositor in- 
tended under Massachusetts law to give 
to the other person a joint beneficial 
interest in the account is to be con- 
sidered in the light of all the facts and 
circumstances. The mere form of the 
deposit is not conclusive. The donee is 
not entitled to a gift of the joint in- 
terest as would generally prevail where 
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the relationship is one of husband and 
wife. Wynne v. Wynne, R. I1., 33 Atl. 
Rep. (2d) 173. 60 B. L. J. 875. 


Where evidence showed that donor 
had given sister joint interest in a bank 
account in consideration of a gift of 
joint interest in sister’s bank account, 
it was held that donor intended to 
make a present gift of a joint interest 
in her account and that upon donor’s 
death the account was the sole property 
of the sister. Tormey v. Cassidy, R. I., 
33 Atl. Rep. (2d) 181. 60 B. L. J. 902. 


Daughter of decedent, claimant of 
the bank account as survivor named 
and described therein, does not sus- 
tain burden of proving that decedent 
had intended a present gift of a joint 
interest in the deposit money, merely 
by showing that decedent caused the 
bank to add daughter’s name to the 
account so that it stood in the name of 
the daughter and decedent, either or 
the survivor of them. Old Colony Co- 
operative Bank v. Thurber et al, R. L, 
28 Atl. Rep. (2d) 747. 60 B. L. J. 82. 


§448. —Survivor entitled to fund— 
United States. 


Where the owner of a bank account 
and another sign a deposit card con- 
taining words expressing a clear and 
unequivocal intention on the part of 
the depositor to make the other person 
a joint owner of the account and said 
ecard contains a survivorship clause, it 
is held that upon the death of the de- 
positor, the other person is entitled to 
the account, in the absence of fraud, 
mistake or incapacity of the depositor 
in executing said joint account. Mat- 
thew v. Moncrief, 135 Fed. Rep. (2d) 
645. 60 B. L. J. 779. 


§450. —California. 


The owner of funds creating a joint 
tenancy in said funds does not retain 
directional control of said funds which 
could destroy the joint tenancy by. re- 
questing that the other joint tenant use 
so much of the fund as she deems nec- 
essary for her maintenance, care, 
funeral and burial expenses. Evidence 
as to what uses joint tenant makes of, 
the fund are incompetent and inadmis- 
sible, in absence of allegation of joint 
tenant’s fraud or undue influence in- 
ducing owner to open account. The 
owner’s intention to create joint in- 
terest with right of survivorship is 
conclusively presumed under statute. 
Maurice v. Coleman, Cal., 132 Pac. Rep. 
(2d) 511. 60 B. L. J. 323. 


- 
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—Florida. 


A signature card by which a deposi- 
tor changes a checking account in his 
name to his name and that of another 
providing that all sums deposited to 
their credit shall be payable to either 
or the survivor does not constitute a 
contract entitling the survivor to the 
deposit as against depositor’s personal 
representatives or creditors, unless the 
signature card contains unequivocal 
language showing that survivor of the 
two persons named in checking account 
takes title at the death of the other. 
Cerny v. Cerny, Fla., 11 So. Rep. (2d) 


—Louisiana. 


Where a depositor changes his ac- 
count to the account of himself and 
another and such other person survives 
depositor, survivor must show his right 
to the fund based upon gift or trust. 
Northcott v. Livingood, La., 10 So. Rep. 
(2d) 401. 60 B. L. J. 150. 


§456. —Michigan. 

A state statute provided that, when 
deposit is made in any banking institu- 
tion in names of two or more persons 
payable to either or the survivor, such 
deposit becomes the property of such 
persons as joint tenants and the making 
of the deposit is prima facie evidence 
of intention to vest title in survivor. 
This statutory provision is equally 
applicable to deposits in national banks. 
National banks are subject to the laws 
of the State in which they are located 
so long as such laws do not interfere 
with the purpose for which national 
banks are created, tend to impair or 
destroy their efficiency as federal 
agencies or conflict with the paramount 
law of the United States. Lau v. Lau, 
Mich., 7 N. W. Rep. (2d) 278. 60 
B. L. J. 204. 


— Nebraska. 


Where bank had issued a certificate 
of deposit reciting that depositor had 
deposited a specified sum payable to 
the. order of self or two specified per- 
sons, the specified persons were en- 
titled to the funds upon the depositor’s 
death under state statute providing 
that a deposit made in the names of 
two or more persons payable to either 
or their survivors might be paid to 
either of such persons or to the sur- 
vivors, notwithstanding absence of 
words of joint tenancy or right of sur- 
vivorship. McConnell v,. McCook Nat. 


Bank of McCook, Nebr., 6 N. W. Rep. 
(2d) 599. 60 B. L. J. 126. 


§458. —New Jersey. 


Where the evidence showed that de- 
cedent, in making a deposit account 
payable to herself or to her daughter 
did not intend to make a present gift of 
the deposit, but that she intended to 
make a testamentary disposition there- 
of, the latter failed because not in the 
form required by statute. In re Riland’s 
Estate, N. J., 30 Atl. Rep. (2d) 902. 60 
B. L. J. 446. 


§460. —Ohio. 

Where husband and wife contract 
for a joint and survivorship bank ac- 
count, and subsequent thereto husband 
by will disposes of the bank account to 
others than joint survivor named in 
contract, the joint survivor is entitled 
to bank account. The named beneficiary 
of said account canot be changed by a 
residuary clause in a will. Bennett v. 
Bennett, Ohio, 45 N. E. Rep. (2d) 614. 
60 B. L. J. 199. : 


§461. —Pennsylvania. 


In a suit to set aside a gift to daugh- 
ter of joint interest in father’s bank 
savings account with right of survivor- 
ship, it, was held that the signed card 
for application for account in changed 
form represented a prima facie gift by 
father to daughter, and hence primary 
burden of establishing its invalidity 
rested with father. However, the fact 
that the father was more than 77 years 
of age, illiterate and hard of hearing 
was sufficient to shift the burden of 
proof to daughter to require her to 
prove that the gift was made volun- 
tarily and without coercion. Lochinger 
v. Hanlon, Pa., 38 Atl. Rep. (2d) 1. 
60 B. L. J. 884. 


—Rhode Island. 


That all deposits in bank account 
opened by father during his lifetime in 
names of himself and daughter were 
made by father, and that all with- 
drawals were made by him or for his 
benefit, were not proof that father did 
not intend to make a present gift to 
daughter of an interest in the account. 
Industrial Trust Co. v. Taylor, R. L., 
30 Atl. Rep. (2d) 853. 60 B. L. J. 461. 


§462. Deposits in trust. 

A valid trust may be created in per- 
sonal property, if it is unequivocally 
declared orally that it is held in trust 
for the person named as beneficiary 
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and if the beneficiary had notice of the 
trust. Harrington v. Donlin, Mass., 45 
N. E. Rep. (2d) 953. 60 B. L. J. 302. 


For one to constitute himself a 
trustee of his own property, there 
should be some words of conveyance, 
and some expression of an intention 
to become a trustee. State ex rel. 
Union National Bank of Springfield v. 
Blair, Mo., 166 S. W. Rep. (2d) 1085. 
60 B. L. J. 283. 


§464. —Rule in New York as to tenta- 
tive trusts. 


In the case of a so-called “Totten 


trust,” ownership by a beneficiary is 


purely tentative unless there be actual 
delivery of the bank book in the life- 
time of the creator of the trust or like 
completion of the donation or unless 
the trust becomes operative by reason 
of the death of the real owner of the 
fund. The title of the real owner con- 
tinues unimpaired until death super- 
venes. In re Haggerty’s Estate, 38 
N. Y. Supp. (2d) 433. 60 B. L. J. 236. 


§467. Furnishing statements of account 
and returning paid checks. 


A provision in a bank passbook re- 
quiring depositor to examine cancelled 
checks and bank statements and to re- 
port errors or discrepancies within ten 
days is reasonable and is binding upon 
the depositor, and since depositor is 
bound by the passbook regulation limit- 
ing bank’s liability, it is immaterial 
whether the bank is negligent in fail- 
ing to detect a forgery. Brunswick 
Corporation v. Northwestern Nat. Bank 
& Trust Co. of Minneapolis, Minn., 8 
N. W. Rep. (2d) 333. 60 B. L. J. 338. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


Deposits by trustees, see §417. 
Deposits in trust, see §462. 


§485. Appointment of bank or trust 
company — effect of change in 
corporate identity. ; 


Upon consolidation of a state bank 
with a national bank under federal 
laws, the new banking corporation 
chartered under the laws of the United 
States, does not automatically succeed 
to an executorship granted the State 
bank. The right of the national bank 
to continue to act as executor is sub- 
ject to the law of the state. In re Wat- 
kins’ Estate, Vt., 30 Atl. Rep. (2d) 305. 
60 B. L. J. 308. 


§489. Removal of trustee. 


A trustee under a will who delays 14 
years in the sale of realty as directed 
by will, and during such time there 
were two periods when the market for 
such realty was reasonably good, is 
guilty of negligence in the management 
of the trust property and may be re- 
moved as trustee. Knight v. Wacaser, 
Ill., 46 N. E. Rep. (2d) 176. 60 B. L. J. 
293. 


§494. Powers and duties. 


An executor is not bound to defend 
his testator’s will, and, if he undertakes 
to do so it must be as agent and in the 
interest and at the expense of those ex- 
pecting to be benefited by his action, 
and he cannot charge the expense of a 
contest to the estate he represents un- 
less the estate is benefited by the pro- 
ceedings. In re Fetter’s Estate, Pa., 29 
Atl. Rep. (2d) 361. 60 B. L. J. 232. 


Where a testator by his will grants 
powers including discretionary powers 
to the testamentary trustee, upon the 
death of said trustee, all powers pass 
to the successor trustee. The court 
cannot compel a bank, appointed as 
such successor trustee, to 2xercise in 
trust beneficiaries’ favor trustee’s dis- 
cretion under testator’s codicil to dis- 
pose of testator’s stock in a corpora- 
tion or divide it among the said bene- 
ficiaries equally, in the absence of 
showing fraud or abuse of discretion. 
Bray v. Old Nat. Bank In Evansville, 
Ind., 48 N. E. Rep. (2d) 846. 60 B. L. J. 
794, 


Where mortgages in a trust estate 
aggregated $36,000 but were appraised 
as of date of decedent testate’s death 
at $11,600 and the mortgaged properties 
consisted of apartment buildings, which 
were subject to violation of dwelling 
laws, were in poor condition and adja- 
cent to power generating station, it 
was held that the trustee was not neg- 
ligent in failing, as executor of de- 
cedent’s estate, to foreclose mortgages 
for approximately two and a half years 
after executor’s appointment. Trustee 
was also held -not to be remiss in its 
dutics as such in failing to liquidate 
one-half of corporate securities in 
order to convert proceeds in the pre- 
carious undertaking of rehabilitating 
properties at considerable expense to 
the estate. In re Delamater’s Will, 41 
N. Y. Supp. (2d) 715. 60 B. L. J. 631. 


Where deed of trust indicated that 
settlor intended that any reference to 
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powers of trustee should apply also to 
successor trustee, power to make in- 
vestments whether authorized by law 
or not was conferred not only upon 
named trustee but upon each successor 
trustee. Irving Trust Co. v. Burt, N. Y., 
49 N. E. Rep. (2d) 493. 60 B. L. J. 791. 


§503. Investments — duty to invest and 
care required. 


Where a trustee deals with himself 
in respect to the trust estate, the trans- 
action is voidable by the beneficiary at 
the beneficiary’s election, regardless of 
whether fraud or any advantage or in- 
adequacy of consideration is shown by 
the evidence. Parsons v. Wysor, Va., 
21 S. E. Rep. (2d) 753. 60 B. L. J. 30. 


§504. —Retaining decedent’s_ invest- 
ments. 


A trustee receiving stock in testator’s 
estate under direction to continue the 
investment will not, in the absence of 
negligence, fraud or other improper 
conduct, become liable for losses result- 
ing from an _ honest mistake in 
judgment in the retention of the 
stock in declining market before mak- 
ing a sale thereof. Hatfield v. First 
National Bank of Danville, Ill, 46 N. E. 
Rep. (2d) 94. 60 B. L. J. 368. 


A trustee is not liable for failure to 
sell securities immediately upon as- 
sumption of trust duties, or even after 
a considerable interval, if under all the 
circuinstances he acts prudently in 
postponing the sale. St. Louis Union 
Trust Co. v Stoffregen, 40 N. Y. Supp. 
(2d) 527. 60 B. L. J. 469. 


A trust indenture containing an ex- 
culpatory clause stating that trustee 
is not liable for its acts as trustee, 
failures or omissions as trustee, or 
otherwise, except for malfeasance in 
office, will not render trustee liable for 
loss to trust estate resulting only from 
failure to dispose of assets of estate. 
Such failure to act does not constitute 
malfeasance in office. Gardner v. 
Squire, Ohio, 49 N. E. Rep. (2d) 587. 
60 B. L. J. 785. 


The duties of an executor are pri- 
marily and generally to convert assets 
into cash, pay debts and expenses and 
distribute the net residue in accordance 
with will. An executor is under duty to 
convert assets into cash at the earliest 
opportunity affording prudent con- 
version and a retention of securities by 
an executor for a period longer than 


THE BANKING LAW JOURNAL xi 


maximum waiting period renders the 
executor individually liable for such 
neglect of duty. In re See’s Estate, 38 
N. Y. Supp. (2d) 47. 60 B. L. J. 111. 


§506. —Real estate. 

Where a bank, administrator of an 
estate and also trustee, gives a note 
as administrator to cover amount it 
borrows from itself in its corporate 
capacity, and uses sums ‘borrowed to 
preserve trust property by purchasing 
tax sale certificates of real estate 
under the trust agreement, it is held 
that the bank in its trust capacity is 
entitled to reimbursement of such 
amount advanced with interest at the 
same rate bank had to pay on the sum 
borrowed by it for that purpose. Cam- 
den Trust Co. v. Haldeman, N. J., 33 
Atl. ‘Rep. (2d) 611. 60 B. L. J. 1059. 


§508. —Mortgage Participations. 

Testamentary trustees, investing 
trust -funds in real estate mortgage 
pool participation certificates issued by 
title and mortgage guarantee company, 
is justified in relying on such com- 
pany’s representations that all mort- 
gages in pool are first liens on realty 
and that no loan secured thereby ex- 
ceeds 60 per cent of estimated value 
of realty. Beneficiaries of testamentary 
trust, however, have the right to dis- 
avow trustees’ investments of trust 
funds in mortgage participation certifi- 
cates, issued by the mortgage and 
title guarantee company in which in- 
dividual trustee and nine of corporate 
trustee’s nineteen directors had very 
substantial interests as stockholders, 
though mortgages and certificates sold 
by such company were good invest- 
ments and trustees acted with best of 
faith. Baird v. Peoples Bank & Trust 
Co. of Westfield, N. J., 33 Atl. Rep. 
(2d) 745. 60 B. L. J. 1065. 


§515. —Liability for loss. 

A trustee who pays money under an 
honest mistake of fact may recover 
money so paid, by way of set-off, where 
it is shown that the trustee’s act was 
not due to any dereliction or negli- 
gence on its part in the performance 
of its duties. Lanston v. American 
Security & Trust Co., D. C., 32 Atl. Rep. 
(2d) 482. 60 B. L. J. 690. 


§524. Liability of persons dealing with 
trustee. 
Where bank knew that it was deal- 
ing with a holder of a power in trust, 
it was the duty of the bank to explore 
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the authority and reasons for trustee’s 
actions in undertaking to give a mort- 
gage, and where bank failed to do so, 
it was required to assume the burden 
of such failure, and remainderman was 
not obliged to allege and prove col- 
lusion or intentional wrong on part of 
bank in order to invalidate the mort- 
gage as to remainderman. Manton v. 
Peoples Bank of Johnstown, 38 N. Y. 
Supp. (2d) 484. 60 B. L. J. 169. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536. Deposit insurance. 


Where a bank enters into a voluntary 
plan of liquidation by a contract of 
sale with a trust company, and at the 
same time negotiates a loan agreement 
with the Federal Deposit Insurance 
Corporation, and submits to the Fed- 
eral Deposit Insurance Corporation a 
list of its depositors and a copy of the 
proposed contract of sale between the 
bank and the trust company, it is held 
that the submission of the list of de- 
positors and copy of the contract for 
voluntary liquidation to the Federal 
Deposit Insurance Corporation cannot 
be construed as an admission of lia- 
bility by the Federal Deposit Insur- 
ance Corporation to assume any of the 
bank’s liabilities. Thomas P. Nichols 
& Son Co. v. National City Bank, 
Mass., 48 N. E. Rep. (2d) 49. 60 B. L. J. 
638. 


The words “less all subsequent with- 
drawals. from any deposits of such de- 
positor” as appearing in subsection (i) 
(1) of Section 12B of the amended 
Federal Reserve Act mean that after 
the date of termination, the Federal 
Deposit Insurance Corporation’s lia- 
bility would be reduced by every with- 
drawal from deposit of the depositor of 
whatever kind and whenever made. 
Federal Deposit Insurance Corporation 
v. Winton et al., 181 Fed. Rep. (2d) 780. 
60 B. L. J. 165. 


FEDERAL RESERVE BANKS 


Loans for industrial purposes. 

The statute authorizing the Federal 
Reserve Bank to make industrial loans 
to provide working capital when the 
bank is satisfied that the applicant is 
unable to obtain assistance on a rea- 
sonable basis from any usual source, 
is not a mandatory provision. Billings 
Utility Co. v. Federal Reserve Bank of 


Minneapolis, 46 Fed. Supp. 691. 60 
B. L. J. 66 (see also 58 B. L. J. 918). 


FORGED PAPER 
Alteration, see §§62-87. 


§550. Liability of bank to depositor 
where bank pays check bearing 
forged signature. 


The statute providing that no bank 
shall be liable to depositor for payment 
of check bearing forged indorsement 
unless bank is notified within two years 
after return to depositor is not “retro- 
active” so as to preclude recovery from 
bank for payment on forged indorse- 
ment of check returned to depositor 
more than two years prior to com- 
mencement of action. Negotiable In- 
struments Law, §43. Block v. Schwartz, 
41 N. Y. Supp. (2d) 837. 60 B. L. J. 
759. 


A bank which is guilty of negligence 
in failing to discover forgery of checks 
by employee of depositor cannot avoid 
liability on the ground that the deposi- 
tor was negligent in failing to examine 
bank’s monthly statements of his ac- 
count and canceled checks returned 
therewith after employee’s forgery of 
checks paid by bank. Such negligence 
of the depositor is available to relieve 
the bank from absolute liability solely 
in the event that the bank itself is free 
from negligence in failing to discover 
the employee’s forgery. Basch v. Bank 
of America Nat. Trust & Savings Assn., 
Cal., 139 Pac. Rep. (2d) 1. 60 B. L. J. 
947. 


§551. —Bank held not liable. 


Where a bank pays out the entire 
proceeds of a check bearing forged in- 
dorsement, by cash and receives from 
the drawee bank only the amount it 
had disbursed, the bank is not unjustly 
enriched and there can be no recovery 
against the bank under the theory of 
an action for money had and received. 
Soderlin v. Marquette Nat. Bank, 
Minn., 8 N. W. Rep. (2d) 331 60 
B. L. J. 335. 


Generally a bank, to the extent that 
it pays a check bearing a forged signa- 
ture of its depositor, pays out its own 
fund and cannot charge the forged 
check to the depositor’s account. How- 
ever, a bank is relieved from this strict 
liability where its payment of forged 
checks is caused by the negligence of 
its depositor, that is, by the violation of 
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the duty owed by the depositor to the 
bank, and where no carelessness on 
the part of the bank itself was re- 
sponsible for the payment of the forged 
checks. Screenland Magazine, Inc. v. 
National City Bank, 42 N. Y. Supp. 
(2d) 286. 60 B. L. J. 741. 


§556. Drawee allowed to recover money 
paid on check bearing forged 
signature. 

A bank is entitled to reimbursement 
for a sum paid to an indorsee of a 
check on which the payee’s signature 
is forged if the indorser cannot prove 
that he has been prejudiced by any de- 
lay in being notified of the alleged 
forgery. Citizens Bank of Hattiesburg 
v. Miller, Miss., 11 So. Rep. (2d) 457. 
60 B. L. J. 319. 


§561. Liability of drawee bank to 
drawer where check paid on 
forged indorsement — where in- 
dorsement forged by agent or 
employee of drawer. 


A credit union’s checks signed by its 
treasurer and countersigned by its 
president or vice-president after being 
approved by credit union’s committee 
on loans for amounts on checks drawn 
in favor of union members, as required 
by credit union’s by-laws, are not pay- 
able to fictitious or non-existing per- 
sons and therefore not payable to 
bearer. A bank is not authorized to 
honor such checks when presented to 
it with indorsements forged by treas- 
urer. Portland Postal Employees Credit 
Union v. United States National Bank 
of Portland, Ore., 135 Pac. Rep. (2d) 
467. 60 B. L. J. 529. 


§581. Drawee bank paying check on 
forged indorsement held liable 
to true owner — collecting bank 
held liable. 


Where check is paid on a forged in- 
dorsement of payee’s name, prompt 
notice to indorsers of drawee’s dis- 
covery of forgery is not a condition 
precedent to drawee’s suit to recover. 
If drawee on learning of the forgery, 
however, does not give prompt notice 
of it and damage results, recovery by 
drawee is barred and such rule is ap- 
plicable where the drawee is the United 
States. The United States as drawee 
of commercial paper stands in no dif- 
ferent light than any other drawee. 
Clearfield Trust Co. v. United States, 
63 Sup. Ct. Rep. 573. 60 B. L. J. 331. 


Where drawer of check sélects a per- 
son other than the payee for the pur- 


pose of delivering check to payee and 
an intermediate bank credits to its de- 
positor’s account the check on which 
payee’s indorsement is forged, and later 
collects the check from the drawee 
bank and the drawer upon demand and 
suit brought by payee pays the payee 
the debt for which the check was given, 
the drawer’s failure to deliver the 
check to payee personally is not the 
proximate cause of the forgery, or of 
the intermediate bank’s collecting the 
check from drawer bank so as to pre- 
clude recovery of drawer’s loss from 
the intermediate bank. Sidles v. Pioneer 
Valley Savings Bank, Iowa, 8 N. W. 
Rep. (2d) 794. 60 B. L. J. 522. 


§583. —Collecting bank held not liable. 


Drafts were drawn by stock brokers 
upon themselves payable through trust 
company. The stock holders accepted 
the drafts and delivered their checks to 
the trust company to cover the amount 
thereof. The trust company thereupon 
permitted the drafts to clear through 
its account but drafts did not pass 
through any account of the stock 
brokers with the trust company. It was 
held that the trust company merely 
acted as agent for the stock brokers and 
did not negotiate the drafts and was 
not liable to the stock brokers because 
of forged indorsement. Popkin v. Gil- 
mour, 37 N. Y. Supp. (2d) 747. 60 
B. L. J. 202. 


§587. Check payable to fictitious payee. 


A check was made payable to a 
trade-name under which, as drawer be- 
lieved, an individual operated his busi- 
ness. The check was intended as pay- 
ment for property to be delivered by 
the individual to the drawer’s debtor. 
It was held that the drawee bank was 
not liable under the statute for pay- 
ment of the check on the ground that 
the trade-name was fictitious without 
drawer’s knowledge and that it was 
bank’s duty to ascertain existence of 
payee, since payee was not a fictitious 
person within the statute when the 
drawer intended that the check should 
be paid. Johnston v. Exchange Na- 
tional Bank of Tampa, Fla., 9 So. Rep. 
(2d) 810. 60 B. L. J. 52. 


An instrument is payable to bearer 
when it is payable to the order of a 
fictitious or non-existent person, and 
such fact was known to the person 
making it so payable. The person 
making it so payable need not be the 
one who does the actual mechanical act 
of drawing the instrument and the in- 
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tent of such person, acting within the 
scope of his employment, even though 
fraudulently, will be attributed to his 
principal. United States v. Bank of 
America Nat. T. & S. Assn., 47 Fed. 
Supp. 279. 60 B. L. J. 1. 


Where drawer of checks is induced to 
draw and issue checks to fictitious and 
non-existent payees by fraudulent acts 
of drawer’s employee, and employee 
cashes checks on forged indorsements 
and collecting bank which cashes 
checks collects amount thereof from 
drawee bank, the drawer cannot, on 
theories either of contractual obliga- 
tion or conversion on part of collecting 
bank, recover amount of checks from 
collecting bank. Metropolitan Life Ins. 
Co. v. San Francisco Bank, Cal., 136 
Pac. Rep. (2d) 853. 60 B. L. J. 628. 


Where a signature of payee of a 
check is forged, it is wholly inoperative 
and gives no right to enforce payment 
unless the party against whom it is 
sought to enforce the right is pre- 
cluded from setting up the forgery. 
Neither negligence in issuance of 
checks, nor late discovery of forgeries 
by drawer is a defense which a bank 
could seek under equitable estoppel 
doctrine since the drawer owes no duty 
to a bank with reference to the indorse- 
ments. A bank is under the duty to 
determine the genuineness of such in- 
dorsement and is liable upon its guar- 
antee of the genuineness of prior in- 
dorsement appearing on forged check. 
Washington Loan & Trust Co. v. 
United States; Riggs Nat. Bank of 
Washington, D. C., v. Same; Columbia 
Nat. Bank of Washington v. Same, 134 
Fed. Rep. (2d) 59. 60 B. L. J. 432. 


§588. Check delivered to impersonator 
—rights of drawee bank. 


Where drawer who gave a check to 
an impostor as payee informed the per- 
son who cashed the check, before he 
cashed it, that it was all right to cash 
check if such person knew that the 
man presenting it was person intended 
as payee, and subsequently it turned 
out that he was not that person, it was 
held that drawer was not liable on 
check to person who cashed it, since 
that person was not an innocent pur- 
chaser for value. Rosin v. Lawrence 
Byars Used Car Post, Ala., 10 So. Rep. 
(2d) 48. 60 B. L. J. 103. 


Where drafts by drawer’s agent were 
payable to real persons having fictitious 
claims under assumed names, bank 
guaranteeing indorsements of drafts 


payable to such persons under assumed 
names was not liable to drawer nor to 
drawer’s subrogee. Fidelity & Deposit 
Co. v. Union Trust Co., 129 Fed. Rep. 
(2d) 1006. 60 B. L. J. 26. 


A drawer of a check who is deceived 
by the fraudulent acts or representa- 
tions of a payee and is induced by the 
payee to execute, deliver or otherwise 
part with the check, must bear the con- 
sequences as between himself and an 
innocent holder for value. Where fraud 
exists in the transaction out of which 
the check arises or in respect of the 
consideration for which it is given, it 
is no defense against the holder in due 
course. Hattiesburg Production Credit 
Assn., v. McNair, Miss., 10 So. Rep. 


§589. —Rights of drawer. 


A drawer of a check, bill of exchange, 
or other negitiable instrument cannot 
recover from an intermediary bank on 
its indorsement, or from a payee bank 
upon its payment, where the check, bill 
or other instrument is drawn and de- 
livered to an impostor under the mis- 
taken belief on the part of the drawer 
that he is the person whose name he 
has assumed and to whose order the 
check, bill or other instrument is made 
payable, and the intermediary bank 
acquires it from the impostor upon his 
indorsement thereon of the name of 
the payee, or if, the payee bank pays it 
upon such indorsement. Payment to 
the impostor merely effectuates the 
intent of the drawer. United States v. 
First Nat. Bank, Albuquerque, N. M., 
131 Fed. Rep. (2d) 985. 60 B. L. J. 252. 


§597. Criminal prosecutions. 

The' meaning of the word “felony,” as 
used in the Bank Robbery Act making 
it an offense to enter any bank with 
intent to commit therein any. felony or 
larceny, was to be taken from the fed- 
eral statutes rather than from the com- 
mon law. Jerome v. United States, 
U. S. 63 Sup. Ct. Rep. 483. 60 B. L. J. 
274. 


GIFTS 
Consideration, see §§338-352. 


§600. Delivery is essential to the valid- 
ity of a gift. 

To establish a gift inter vivos the 
evidence must show an intention on the 
part of the donor to make the gift, that 
the property is delivered to and ac- 
cepted by the donee, that the gift went 
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into immediate effect and became irrev- 
ocable. Brashears’ Adm’r Oder, 
Ky., 165 S. W. Rep. (2d) 801. 60 B. L. J. 
139. 


Confidential relationship of donee of 
gift. 


The mere existence of a confidential 
relationship does not, as a matter of 
law, operate to bar the right of a bene- 
ficiary to receive a gift. If the donor 
was at the time of sound mind and 
clearly understood the transaction and 
exercised a free will in the act, being 
under no restraint or undue influence, 
such gift will be supported. Bentson 
v. Ellenstein, Minn., 10 N. W. Rep. (2d) 
282. 60 B. L. J. 1085. 


§601. Gifts causa mortis. 


A gift made in contemplation of 
death by a written assignment to a 
third person with instructions that cer- 
tain money is to be paid by the third 
person to the donee named in the writ- 
ten assignment is sufficient delivery 
within the rule governing gifts by 
check, draft or written assignment in 
the hands of a third person. There need 
not be a receipt of the gift by the donee 
himself before donor’s death. The third 
person to whom such delivery is made 
will be presumed to take as trustee for 
the donee and not as a mere agent for 
the donor. Cannon v. Williams, Ga., 22 
S. E. Rep. 838. 60 B. L. J. 130. 


§602. Transactions held valid as gifts 
causa mortis. 


United States savings bonds may be 
the subject of a valid gift causa mortis. 
Treasury department rules and regula- 
tions for the payment or reissuance of 
such savings bonds upon the death of 
the registered owner do not prohibit 
their transfer by gift causa mortis. In 
re Borchardt’s Estate, 38 N. Y. Supp. 
(2d) 987. 60 B. L. J. 163. 


§604. Gifts of negotiable instruments. 


Where evidence showed that mother 
stated in the presence of her son to 
others that she did not want her son 
to pay notes executed by him to her, 
and that she placed notes in her safe 
with a memorandum to her attorneys 
with instructions to destroy the notes 
before anything was done toward set- 
tling her estate, it was held that this 
did not show a release of indebtedness, 
or a gift to the son. In re Chamberlin’s 
Estate, 289 N. Y. Supp. 456. 60 B. L. J. 
393. 


In case of a delivery of notes to an 
agent or custodian with clearly ap- 
parent purpose of the donor to make a 
present gift and explicit directions as 
to person to whom final delivery was 
to be made as well as time when and 
contingency upon which it was to be 
made, the transaction was upheld as 
vesting a valid title in the donee to the 
notes which were the subject of the 
gift. In re Rynier’s Estate, Pa., 32 Atl. 
Rep. (2d) 736. 60 B. L. J. 1089. 


Where a payee of promissory notes 
executes and delivers a memorandum 
to maker of notes stating that for one 
dollar hereby acknowledged, payee ac- 
cepts maker’s notes secured by a deed 
of trust with the condition that if the 
payee died before payment, the notes 
were to be considered paid, but payee 
does not deliver the notes to maker and 
is not in fear of death at that time, it is 
held that such memorandum does not 
constitute a present gift or gift in con- 
templation of death. Clark v. Sperry, 
W. Va. 25 S. E. Rep. (2d) 870. 60 
Fs 


The indorsement of a note payable to 
order by a payee to an indorsee and the 
payee retaining possession of the note 
during her lifetime without any declara- 
tion of agency or other purpose, other 
than that payee wishes indorsee to 
have the note after payee’s death, does 
not constitute delivery of the note suf- 
ficient to vest title in the indorsee. 
Cartwright v. Coppersmith, N. C., 24 
S. E. Rep. (2d) 246. 60 B. L. J. 357. 


§605. Gifts of securities. 


Where United States Savings Bonds 
issued under federal statute are pay- 
able to a named beneficiary on death 
of the registered owner who is a Penn- 
sylvania resident, as authorized by 
Treasury Regulations, the Pennsyl- 
vania law regarding testamentary dis- 
position of property is not applicable 
and on the death of the registered 
owner, the bonds are payable to the 
named beneficiary, who is the sole and 
absolute owner thereof, and not to the 
registered owner’s. estate. United 
States v. Dauphin Deposit Trust Co., 
50 Fed. Supp. 73. 60 B. L. J. 839. 


A gift of United States registered 
bonds is valid notwithstanding the fact 
that the U. S. Treasury Department 
might refuse the transfer of the donee 
because of lack of proper assignment to 
make the transfer effective. A note 
executed by donor, for surrender of 
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bonds previously given to donee as a 
gift, is supported by consideration and 
is valid notwithstanding the fact that 
the note is not to be paid until after 
donor’s death. Atchinson v. Weakley, 
Mo., 169 S. W. Rep. (2d) 914. 60 B.L. J. 
563. 


§606. Gifts of bank deposits. 


Where donor has mental capacity to 
make a gift of bank book but wife fails 
to sustain burden of establishing a 
completed delivery of bank book to her 
and intent of husband to make a gift 
thereof, and fails to prove acceptance 
of bank book as gift, the wife’s accept- 
ance was as custodian and not as 
donee, and the assignee of bank account 
from donor is entitled to its proceeds. 
Mueller v. Emigrant Industrial Savings 
Bank, 41 N. Y. Supp. (2d) 799. 60 
B. L. J. 684. 


§608. Contents of safe deposit box. 


Where sealed envelopes found in 
testator’s safe deposit box contained 
statements signed by testator that he 
gave enclosed property to persons 
named on outside of envelopes as 
owners of contents, the court properly 
held that the testator attempted to give 
away such contents, but failed to com- 
plete gifts by legal delivery of the 
same. The contents belonged to testa- 
tor at time of his death, in absence of 
evidence that they were property of 
designated persons left with the testa- 
tor for safekeeping. In re Cornish’s 
Estate, Marhoefer v. Merchants Na- 
tional Bank, Iowa, 10 N. W. Rep. (2d) 
85. 60 B. L. J. 992. 


GUARANTY 


§617. Construction of contract of guar- 
anty—continuing guaranties. 
A contract of guaranty of payment of 
a note at maturity and of any and all 
renewals or extensions of said note is 
a continuing guaranty applicable to all 
such renewals and extensions made be- 
fore maturity of each renewal or ex- 
tention and the guaranty remains un- 
revoked. Cooling v. Springer, Del., 30 
Atl. Rep. (2d) 466. 60 B. L. J. 385. 


HOLDERS IN DUE COURSE 


§630. Holder must take without notice 
of defect. 


In an action by an indorsee of a 
premium note (given in violation of 
statute requiring premiums to be paid 
in cash) against the maker thereof, 


evidence of actual knowledge by the 
indorsee of the defect in the title of the 
payee, constitutes a good defense. 
Fidelity Savings State Bank v. Grimes, 
Kansas, 131 Pac. Rep. (2d) 894. 60 
L. J. 192. 


§631. —Where holder is not charged 
with notice. 


A holder of a note who receives it 
prior to knowledge of any breach of a 
contract out of which the note evolves, 
but has knowledge that the contract 
between payee and maker of note con- 
templates that there be no payment 
unless contract is performed, is en- 
titled to payment of the note irrespec- 
tive of payee’s subsequent breach of 
the note, and is not precluded from en- 
forcing the note because of his knowl- 
edge of the conditions stipulated in 
contract. Petroleum Acceptance Cor- 
poration v. Queen Anne Laundry Serv- 
ice, Inc., 40 N. Y. Supp. (2d) 495. 60 
B. L. J. 577. 


In order to constitute notice of an in- 
firmity in a negotiable instrument, the 
indorsee must have knowledge of such 
facts that his action in taking the in- 
strument amounted to bad faith. Bad 
faith in the purchase, or such gross 
negligence as is evidence of bad faith, 
must be shown. Tennessee Valley Bank 
v. Williams, Ala., 14 So. Rep. (2d) 368. 
60 B. L.. J. 1004. 


Where there is no notice of a defect 
in the title of a person negotiating’ a 
check complete and regular on its face, 
the person taking the same for full 
value must have knowledge of a defect 
in title of the person negotiating the 
same, or knowledge of such facts as 
amounted to bad faith in taking the 
instrument, in order to defeat recovery. 
Landau v. Schmitz, N. J., 33 Atl. Rep. 
(2d) 860. 60 BL. J. 1075. 


A negotiable note in the hands of a 
holder in due course is not subject to 
defense which involved a transaction 
between the payee of the note and the 
maker, entered into after the transfer 
of the note to the holder in due course, 
whereby the maker surrendered the 
automobile purchased and for the pay- 
ment of which the note and contract 
had been executed, to the payee, in 
consideration of the payee’s delivering 
to the maker another automobile and 
agreeing to assume the amount due by 
the maker on the note and contract, 
unless such holder was a party to the 
transaction and released the maker 
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from his obligation. Peoples Loan & 
Finance Co. v. Ledbetter, Ga., 26 S. E. 
Rep. (2d) 671. 60 B. L. J. 1077. 


§632. —Purchaser held put on notice. 


Where a bill or note refers to or is 
accompanied by a collateral contempo- 
raneous agreement, or the purchaser has 
actual knowledge thereof, he takes sub- 
ject to its contents or conditions. Gen- 
eral Contract Purchase Corporation v. 
Moon Carrier Corporation, N. J., 29 Atl. 
Rep. (2d) 843. 60 B. L. J. 298. 


§644. Holder must take for value. 


The Federal Emergency Farm Mort- 
gage Act of 1933, 48 Stat. 41 does not 
prohibit the Farm Land Bank from 
making a farm mortgage loan for the 
purpose of liquidating a portion of a 
prior mortgage debt thereon, merely 
because the original debtor and creditor 
agree that the-balance of the original 
debt shall continue to exist in the form 
of unsecured note. Knox v. Geisler, 
Okla., 138 Pac. Rep. (2d) 811. 60 
B. L. J. 996. 


§650. Rights of holder in due course. 


An agreement between the immediate 
parties of a note that note was not to 
bind the maker unless maker was al- 
lowed to handle and collect all of cer- 
tain notes executed by maker’s cus- 
tomers and payable to holder of note, 
in payment for holder’s fertilizer sold 
to customers, and where subsequently 
thereto the holder without maker’s con- 
sent took the customers’ notes from the 
maker, was a valid defense to holder’s 
suit on the note, since the note in suit 
was only a guaranty of customers’ in- 
debtedness to the holder. Temple v. 
Davison Chemical Corporation, Ga., 26 
S. E. Rep. (2d) 378. 60 B. L. J. 1012. 


§652. —Want or failure of consideration 
not a defense. 


Directors and stockholders of a bank 
are liable on notes and other obliga- 
tions given to keep the bank open and 
are estopped from setting up as a de- 
fense lack of consideration. The same 
rule applies where the obligation is 
made by one not a director or stock- 
holder, and also where money is de- 
posited to increase the apparent assets 
of the bank and prevent its closing. 
Wood v. Wilhoit, Ky., 164 S. W. Rep. 
(2d) 478. 60 B. L. J. 43. 


§654. —Instrument given in gambling 
transaction. 

A check valid in its inception and 

subsequently negotiated in payment of 


a gambling debt is void as between the 
immediate parties to the gambling 
transaction, but if such a check finds 
its way into the hands of an innocent 
holder for value before maturity, the 
fact that the instrument was negotiated 
at some time in payment of a gambling 
debt is not a defense against an inno- 
cent holder for value except where a 
statute declares such check void in the 
hands of all holders. Winecoff Operat- 
ing Co., Inc. v. Pioneer Bank, Tenn., 
165 S. W. Rep. (2d) 585. 60 B. L. J. 
118. 


§656. —Violation of statutes. 


The insertion in a promissory note of 
a waiver of exemption of salary and 
wages from garnishment does not in- 
validate the note and render it void and 
unenforceable. Brenau College’ v. 
Mincey, Ga., 22 S. E. Rep. (2d) 322. 60 


§657. Person deriving title through 
holder in due course. 


Where after a pledgee bank institutes 
a suit against maker and indorser of 
pledgor bank’s note, pledgor bank as- 
signs note to an agent for collection 
and application of proceeds to creditors 
of pledgor bank and pledgee bank re- 
turns note to pledgor bank, after limita- 
tion period had run against the note, 
the substitution of agent of pledgor 
bank as plaintiff is proper as a con- 
tinuation of original action, and is not 
tantamount to bringing a new suit 
which would be barred by statute of 
limitations. Dillow v. Stafford, Va., 25 
S. E. Rep. (2d) 330. 60 B. L. J. 870. 


A holder in due course holds a nego- 
tiable instrument free from any defect 
of title of prior parties and free from 
defenses available to prior parties 
among themselves, and may enforce 
payment of the instrument for the full 
amount thereof against any party lia- 
ble thereon. A holder taking title from 
a holder in due course has all the rights 
of the latter. United States v. O’Hara, 
46 Fed. Supp. 780. 60 B. L. J. 38. 


§660. Burden of proof. : 


Where drawer cashes checks issued 
to drawer’s employees and employees 
indorse them to collector of creditor of 
the drawer who wrongfully procures 
plaintiff to cash them, the checks are 
subject to the Negotiable Instruments 
Act, and the maker has burden of over- 
coming presumption that plaintiff is a 
holder in due course. Crawford v. 
Turner, Ill., 48 N. E. Rep. (2d) 739. 60 
B. L. J. 652. 
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Where decedent’s son finds note pay- 
able to decedent unindorsed and not in- 
cluded among assets of decedent’s 
estate, and alleges ownership in action 
on the note against the maker, it is 
essential to his right to recover to show 
that at the commencement of the action 
he had the legal title to-the note, and 
the mere possession thereof, payable 
to order, and not indorsed by the payee, 
is not, alone, evidence of title, either 
legal or equitable, in the possessor, but 
the burden is in the possessor to prove 
his equitable title by showing a de- 
livery to him with intent to pass title 
and the possessor’s failure to do so pre- 
cludes recovery against the maker of 
the note. Kroer v. Smith, Ill, 48 N. E. 
Rep. (2d) 743. 60 B. L. J. 772. 


INCOMPLETE INSTRUMENTS 


§669. Blank spaces carelessly left — 
liability of bank paying check. 
Where there was nothing on the face 
of check genuinely signed in blank by 
the depositor and filled in and cashed 
by the depositor’s employee or in any 
of the surrounding facts to indicate to 
the bank that the check was not 
genuine, it was held that the mere fact 
that the check was unusual in amount 
did not charge the bank with liability 
for payment of such check. World 
Tire Corporation v. Mutual Bank & 
Trust Co., Mo., 174 S. W. Rep. (2d) 230. 
60 B. L. J. 1056. 


INDORSEMENTS 


Accommodation indorsement,' see 
§§25-55. 


§682. Capacity in which party signing 
is liable—indorser. 
Notwithstanding the well settled rule 
that the signature of a party upon a 
note after its completion and delivery 
must be supported by a new and inde- 
pendent consideration, it is equally well 
settled that one who indorses a note 
in pursuance and consummation of a 
prior arrangement between maker and 
payee, of which he has knowledge, par- 
ticipates in the original consideration 
for the note and is therefore bound. 
Otto v. Republic Nat. Co., Texas, 173 
S. W. Rep. (2d) 235. 60 B. L. J. 981. 


§697. Restrictive indorsements. 


One who has authority to indorse and 
deposit commercial paper has authority 


to waive the restrictive character of a 
special indorsement which he himself 
places on the commercial paper and to 
collect it as though it were generally in- 
dorsed. Continental National Bank & 
Trust Company of Salt Lake City v. 
Stirling, Idaho, 140 Pac. Rep. (2d) 230. 
60 B. L. J. 972. 


§698. —Indorsement for collection. 


Where payee of a note indorses it for 
collection account of payee and further 
indorses note without recourse to 
payee, and it does not appear which 
indorsement was made first, the in- 
dorsee (holder) of the note is entitled 
to maintain suit to collect the unpaid 
balance. Mazo v. Ed. L. Stock, Inc., 
D. C., 31 Atl. Rep. (2d) 660. 60 B. L. J. 
581. 
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LIEN AND SET-OFF 


Bank’s Lien or Right of Set-off Against 
Depositor 


§771. Lien and set-off in general. 

The bank in the exercise of its statu- 
tory right may appropriate a deposit 
to the payment of a matured debt 
owing by the depositor to the bank, or 
may in good faith and with depositor’s 
consent so appropriate the deposit to 
the payment of an existing unmatured 
debt, unless the funds so deposited 
actually belonged to another, or the 
deposit was known by the bank to be 
a special one. Griffin-Townsend Co. 
v. First State Bank, Okla., 130 Pac. 
Rep. (2d) 540. 60 B. L. J. 4. 


When payment upon an overdraft, a 
discount, an acceptance or other species 
of advance or loan by a bank to a de- 
positor creates an indebtedness on the 
part of the depositor, all the funds 
which the bank has or obtains to de- 
positor’s credit may be applied on such 
indebtedness until such indebtedness 
is fully discharged, and without any 
request or direction from the depositor. 
Bromberg v. Bank of America Nat. 
Trust & Savings Assn., Cal., 135 Pac. 
Rep. (2d) 689. 60 B. L. J. 440. 


A bank deposit for the recovery of 
which depositors could not maintain an 
action because made to secure loans to 
be made to customers of company with 
which depositors were closely con- 
nected could not be recovered by de- 
positors’ assignee. Sale v. Montrose 
Industrial Bank, 42 N. Y. Supp. (2d) 
$58. 60 B. L. J. 761. 


§772. Obligation of bank to set-off de- 
posit. 

A balance between the debits and 
eredits of a depositor in an insolvent 
bank is to be ascertained as of the date 
when the liquidator takes charge. The 
sum due an insolvent bank on notes of 
depositor is merged into the sum due 
from the insolvent bank on depositor’s 
accounts and whoever is thereby deter- 
mined to be the debtor is held only for 
the balance. The balance is the claim 
not the set-off which is merely the 
means of arriving at a balance. Union 
Properties, Inc. v. Baldwin Bros Co., 
Ohio, 47 N. E. Rep. (2d) 983. 60 B. L. J. 
543. 


MATURITY 


§844. Construction of note with refer- 
ence to time of maturity—note 
payable on demand. 


A promissory note payable on de- 
mand, with or without interest, is due 
immediately, and the statute of limita- 
tions runs in favor of the maker from 
the date of the execution of the note. 
Coleman v. Page’s Estate, S. C., 25 S. E. 
Rep. (2d) 559. 60 B. L. J. 646. 


MORTGAGES 
Real Estate Mortgages 


§895. Foreclosure. 


The mere making of an alleged ac- 
cord whereby the payee of note secured 
by second mortgage takes possession 
of premises and collects rents and 
profits and pays maintenance expenses 
until foreclosure of first mortgage does 
not release the mortgagors and entitle 
them to a discharge of the mortgage and 
surrender of the note. The accord re- 
mains executory until payee takes pos- 
session and until the mortgagors con- 
vey the premises to payee. Accord is 
not a satisfaction of the payee’s claim 
on the note. Corrigan v. Payne, Mass., 
45 N. E. Rep. (2d) 829. 60 B. L. J. 221. 


NEGLIGENCE 


§930. Liability for negligence 

The liability of a bank for the repre- 
sentations of its officers as to the credit 
of third parties requires the bank to 
make such representations in good 
faith. A reply to a credit inquiry con- 
taining words such as “moderate” and 
“satisfactory” do not acquire any spe- 
cial meaning and when used by a bank 
in reply to such inquiry are presumed 
to have been used in their ordinary 
sense. Park and Tilford Import Cor- 
poration v. Passaic Nat. Bank & Trust 
N. J.,. 3 Atl. Rep. (2d) 24. 60 
B. L. J. 247. 


NEGOTIABILITY 


§936. Stipulations in general not affect- 
ing negotiability. 

A bank is not required to take notice 
of any notation or memorandum on a 
check appearing on the margin thereof 
made for the convenience or benefit of 
the maker, with respect to honoring 
such check or so as to restrict the 
bank’s right to charge the maker’s ac- 
count with the amount thereof. Valley 


xix 
| 
| 


a 


THE BANKING LAW JOURNAL 


National Bank v. American Employers 
Insurance Co., Ariz., 1388 Pac. Rep. (2d) 
294. 60 B. L. J. 649. 


§947. Instrument must uncondi- 
tional. 


A promissory note which contains 
the provision, “On demand I promise 
to pay to the order of” the named 
payee a definite sum of money therein 
specified, is an instrument for the un- 
conditional payment of money only, 
and is payable on demand even though 
the note, which is otherwise regular 
in form, contains an additional pro- 
vision for payment of “not less than 
the best can do dollars on the first 
day of each month,” and provides 
further upon “default of any install- 
ment, the entire sum shall, at option 
of the holder, become due and pay- 
able.” Union Properties, Inc. v. Mc- 
Henry, Ohio, 50 N. E. Rep. (2d) 315. 
60 B. L. J. 1097. 


§954. Certainty as to payee. 


The words “unremarried widow” after 
the name of a payee of a Treasury De- 
partment check do not create a condi- 
tion or contingency but are merely 
descriptive or explanatory and do not 
affect the negotiability of a check and 
the Treasury Department can assert no 
rights against the indorsers in good 
faith if the payee had remarried nor 
can one such indorser assert any rights 
against another by reason of such fact. 
Bryant v. McGowan, Pa., 30 Atl. Rep. 
(2d) 667. 60 B. L. J. 403. 


§955. Instrument must be certain as to 
time of payment. 


A promise to pay “as soon as I am 
able” contained in a promissory note is 
an absolute and not a _ conditional 
promise to pay within a reasonable 
time. Folkerts v. Shields, Ill, 49 N. E. 
Rep. (2d) 295. 60 B. L. J. 765. 


§958. —Provisions relating to security. 


In determining the negotiability of a 
secured note, the same principles are 
to be applied whether the reference to 


- security is by way of recital in the in- 


strument itself or by reference to a 
separate document, the test being 
whether the reference qualifies or 
renders uncertain the promise to pay 
the amount to be paid, or time of pay- 
ment. Abingdon Bank & Trust Co. v. 
Shipplett-Moloney Co., Ill, 438 N. E. 
Rep. (2d) 857. 60 B. L. J. 96. 


A collaterally secured note providing 
that upon maker’s failure to furnish 


forthwith to payee’s call for additional 
security, without specifying the char- 
acter of the additional security, the 
note would become due, was not so 
ambiguous as to be void. The payee 
has the right to call for additional 
security as provided for in the note 
and is not required to specify the char- 
acter of said security. Non-compliance 
with such request renders the note due 
and payable. Kent v. Lampman, Cal., 
139 Pac. Rep. (2d) 57. 60 B. L. J. 1093. 


§962. —Provisions for extension of 
time. 


An agreement of a payee of note to 
extend the time of payment of past due 
installments is not supported by valid 
consideration where the maker is 
legally obligated from the date of the 
execution and delivery of the note to 
pay the note according to its terms. 
Rabon v. State Finance Corporation, 
S. C., 26 S. E. Rep. (2d) 501. 60 B. L. J. 
1109. 


NOTICE OF DISHONOR 


§1008. Persons entitled to notice. 


An officer of a corporation signing a 
note in his official capacity who places 
his personal indorsement on back of 
note is entitled to notice of dishonor 
notwithstanding his knowledge of cor- 
poration’s financial inability to pay 
note. Reifeiss v. Barnes, Mo., 166 S..W. 
Rep. (2d) 225. 60 B. L. J. 173. 


§1060. Waiver of notice—acts constitut- 
ing waiver. 

Where a person signed a note as in- 
dorser at holder’s request, an indorser 
paid iriterest on note and repeatedly 
promised the holder that he would pay 
the note, and in addition turned over to 
the holder his property encumbered by 
a deed of trust which secured the note 
in order that the holder might collect 
rents and apply the same to payments 
of interest and principal, it was held 
that said person was liable as an in- 
dorser and had waived his right to de- 
mand proof of presentment of note to 
maker and demand and notice of dis- 
honor. Holekamp v. Hines, Mo., 170 
S. W. Rep. (2d) 90. 60 B. L. J. 487. 


§1061. —Payment or promise to pay. 


A part payment on due date of note 
by the indorsers thereon constitutes an 
implied waiver obviating the necessity 
of alleging due notice of dishonor in a 
suit by holder of note against the in- 
dorsers. Danzig v. Diamond, 40 N. Y. 
Supp. (2d) 407. 60 B. L. J. 449. 
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OFFICERS AND EMPLOYEES OF 
BANKS 


$1066. Authority of officers in general. 
’ An officer of a bank is not liable for 
a loss resulting from the acts or negli- 
gence of another officer, unless he is 
personally chargeable with negligence 
in the matter. Officers and directors of 
‘a bank are not insurers of the fidelity 
of the agents whom they have ap- 
pointed, who are not their agents, but 
‘the agents of the corporation; and they 
cannot be held personally responsible 
for losses resulting from the wrongful 
acts or omissions of other directors or 
agents, unless the loss is a consequence 
of their own neglect of duty. Mere 
nonfeasance of officers and directors of 
a bank does not create individual lia- 
bility for such wrongful acts. Chester- 
‘Cambridge Bank & Trust Co. v. Rhodes, 
Pa., 31 Atl. Rep. (2d) 128. 60 B. L. J. 
415. 


§1077. Liability of bank .for acts of 
officers or employees. 


Where a cashier of a bank makes 
large withdrawals from a depositor’s 
funds, notwithstandi:7 that said with- 
drawals are upon properly signed with- 
drawal receipts of the depositor, and 
the circumstances surrounding the 
withdrawals are such that bank should 
have been on inquiry, it is held that the 
bank has_ sufficient knowledge of 
cashier’s manipulations to put it upon 
notice and its inertia unexplained puts 
the bank depository to its proof. Greene 
v. Cuykendal, 40 N. Y. Supp. (2d) 801. 
60 B. L. J. 515. 


§1078. —Liability for acts of president. 


Where national bank was instru- 
mental in organizing investment firm 
adopting name similar to bank, per- 
mitted firm to occupy space in part of 
premises where bank conducted busi- 
ness, and knew that bank customers 
would be easily led to believe that busi- 
ness done in space was transacted by 
bank, apparent authority of bank presi- 
dent to represent to customer that 
manager of firm was bank employee 
was bank president’s actual authority 
to customer dealing with bank through 
president and not knowing of any 
limitations placed by bank upon presi- 
dent’s authority. McCarthy v. Brock- 
ton Nat. Bank, Mass., 50 N. E. Rep. 
(2d) 196. 60 B. L. J. 963. 


§1133. False entries by national bank 
officers. 

Where defendant was charged with 

having made false entries in records of 
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bank insured by Federal Deposit Insur- 
ance Corporation with intent to deceive 
officers of bank and indictment did not 
charge intent to deceive the bank ex- 
aminers, the trial judge instructing 
jury that evidence established that 
there was no intent to deceive the bank 
or directors thereof improperly in- 
structed jury that question remained 
whether there was any intent to deceive 
bank examiners. United States v. Di- 
Genova, 134 Fed Rep. (2d) 466. 60 
B. L. J.. 656. 


PAYEE 


§1204. Instrument payable to the order 
of an estate. 

Where a drawer of a check makes it 
payable to a specified decedent’s estate 
and does not intend that check be pay- 
able to bearer, the check is not pay- 
able to the order of a fictitious person 
and is not payable to bearer under the 
Negotiable Instruments Law. Bacher 
v. City National Bank of Philadelphia, 
Pa., 31 Atl. Rep. (2d) 725. 60 B. L. J. 
659. 


PAYMENT 


§1208. Payment in general. 


In an action against the makers of 
certain promissory notes found in the 
possession of the holder at the time of 
his death, the introduction of the notes 
in evidence prima facie (in the first in- 
stance) entitles the holder to recovery. 
Payment is a question of fact for the 
jury and not a question of law. Grade- 
less v. Gradeless, Ind., 49 N. E. Rep. 
(2d) 398. 60 B. L. J. 989. 


§1213. Notes payable at bank. 


A provision in bonds for payment of 
principal and interest at a designated 
bank is enforceable and upon merger of 
the designated bank with another na- 
tional bank neither party has the right 
to require payment or acceptance at 
any other place. The contract for pay- 
ment at designated bank is not ren- 
dered impossible of performance by 
bank’s merger with another national 
bank since under the statutes the 
identity of the merged bank is pre- 
served in the consolidated bank. Defoe 
v. Board of Public Instruction of Ala- 
chua County, Fla., 132 Fed. Rep. (2d) 
971. 60 B. L. J. 266. 


§1245. Bank’s liability for refusing de- 
positor’s check. 

Where a holder of a check, which is 

regular as to signature and name of 
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drawee bank, correctly drawn on a 
proper account, inquires by telegram 
whether $25 check is good, and bank 
replies that maker of check has no ac- 
count with bank, it is held that the 
bank has waived its right to require 
presentation of check, and the bank 
could be held liable for dishonoring 
check, since bank’s action is tanta- 
mount to an absolute refusal to pay 
the check and it is not necessary that 
holder of check send the check to the 
bank for presentation. Allen v. Bank 
of America Nat. Trust & Sav. Assn., 
Cal., 136 Pac. Rep. (2d) 345. 60 B. L. J. 


556. 
§1257. Check as payment. 


A check of a third party given by a 
debtor to a creditor is not accepted by 
the creditor in payment in the absence 
of an express agreement to that effect. 
* Garden City Production Credit Assn. v. 
Marcotte, Kans., 131 Pac. Rep. (2d) 702. 
60 B. L. J. 230. 


PLEDGE AND COLLATERAL 


§1280. Application of collateral. 


The parties to a promissory note may 
agree at the time of the execution of 
the note that it shall be paid only in a 
certain manner, such as out of a par- 
ticular fund, by the foreclosure of col- 
lateral or by the collection of rents, 
etc. As a man consents to bind himself 
so shall he be bound. Jones ‘v. Cas- 
stevens, N. C., 23 S. E. Rep. (2d) 303. 
60 B. L. J. 280. 


§1284. Sale of collateral. 


Where agreement recited that stock 
was pledged as collateral for payment 
of “this note” which matured February 
1st, and prior to that time pledgee bank 
accepted a new note extending the time 
of payment to March 8rd, bank was 
without authority to sell the pledged 
stock because of default of payment 
until the latter date. Rocco v. Peoples 
National Bank of Ellwood City, Pa., 28 
Atl. Rep. (2d) 363. 60 B. L. J. 41. 


In the absence of an express agree- 
ment by a bank making a loan to the 
maker of a note, secured by storage 
tickets for grain as collateral for the 
loan, and to sell the grain irrespective 
of another’s interest therein, the maker 
is required to perfect his title therein 
in order that the bank may dispose of 
it and apply proceeds to the loan with- 
out liability to bank for conversion of 
other’s interest therein. State Bank of 
Madison v. Joyce, Minn., 7 N. W. Rep. 
(2d) 385. 60 B. L. J. 266. 
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SAVINGS BANKS 


§1366. Right of savings bank to require 
indemnity before paying on 
lost or stolen pass book. 

When it appears that a bank deposit, 
made before depositor’s death, remains 
unclaimed for a long period of time 
after such death and there is no rea- 
sonable possibility of liability of the 
bank to any third person, a legal 
claimant is not required to furnish an 
indemnity bond to recover deposit. 

Payment of a deposit by a bank under 

decree of court to legal claimant is ade- 

quate protection to the bank against 
any subsequent claim to deposit. In re 

Newsome’s Estate, 38 N. Y. Supp. (2d) 

702. 60 B. L. J.. 238. 


SEALS 


§1368. Notes under seal. 


When the validity of an instrument, 
such as a note, is the question for de- 
cision, the sufficiency of a seal must be 
determined by the law of the place 
where executed, but where the ques- 
tion for decision is whether an action 
on such contract is barred by limita- 
tions, the sufficiency of the seal is to 
be determined by the law of the place 
where action is brought. Gaffe v. Wil- 
liams, Ga., 22 S. E. Rep. (2d) 512. 60 
B. L. J. 23. 


STATUTE OF LIMITATIONS 


§1390. Note under seal. 


A renewal note under seal executed 
in place of an original note past due 
and not under seal does not make six 
year statute of limitations applicable to 
renewal note on theory that renewal 
note does not extinguish debt between 
the parties. Banking Commission v. 
Townsend, Wisc., 10 N. W. Rep. (2d) 
110. 60 B. L. J. 801. 


§1399. Action against indorser. 


Where a bank does not set off deposi- 
tor’s indebtedness as indorser on dis- 
honored notes discounted by bank 
against depositor’s suit for unlawfully 
charging notes against depositor’s ac- 
count prior to giving notice of protest, 
though such notice is given before de- 
positor brings suit, the judgment for 
depositor is res judicata of bank’s right 
to recover on depositor’s indebtedness 
as indorser. Citizens’ National Bank 
of Netcong v. John Wills, Inc., N. J., 
31 Atl. Rep. (2d) 820. 60 B. L. J. 976. 
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STOCK AND STOCKHOLDERS 


§1430. Right of stockholder to inspect 
books generally. 

A stockholder of a bank is entitled 
to inspect the stockholders’ list with 
reference to possible action against 
bank directors for alleged mismanage- 
ment of bank’s funds in absence of any 
bad faith and ulterior motive in seeking 
the inspection. Brown v. Central Home 
‘Trust Co., N. J., 28 Atl. Rep. (2d) 773. 
00 


$1440. Statutory liability in general of 
stockholders to creditors. 


United States 


Where the books of nominal stock- 
holders of private holding company 
were not accessible to persons extend- 
ing credit to national bank, it was held 
that they were not estopped from deny- 
ing actual ownership of holding com- 
pany stock to escape liability for 
assessments on national bank stock 
owned by holding company. Joseph v. 
Bates, 133 Fed. Rep. (2d) 457. 60 
B. L. J. 455. 


SURETIES 


81486. Rights and liabilities of sureties 
in general—rights of surety 
after paying debt. 


Guarantor of note as surety may sue 
on implied contract of indemnity for 
payment made notwithstanding that 
any suit on note itself may be barred 
by statute of limitations. Bishoff v. 
Fehl, Pa., 29 Atl. Rep. (2d) 58. 60 
B. L. J. 115. 


TAXATION 


§1506. Taxation of national 
deposits. 


Where a federal savings and loan 
association makes a loan secured by a 
construction mortgage and, after re- 
ceiving an assignment of the proceeds 
of the loan from the borrower, places 
the amount of the loan and any addi- 
tional fund placed with it by the bor- 
rower to the credit of a due-borrowers 
account, for which a so-called break- 
down is kept Showing the various 
transactions under which the assignee 
is to disburse the fund for borrower’s 
benefit, the credits in due-borrowers 
account are deposits under statutory 
provisions, which the federal savings 
and loan association is required to re- 
port for assessment for taxation. 
Second Federal Savings & Loan Assn. 
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of Cleveland v. Evatt, Ohio, 49 N. E. 
Rep. (2d) 756. 60 B. L. J. 860. 


USURY 


§1564. What constitutes usury. 


Where a note is executed to protect 
a bank against loss of money collected 
by a person on notes and lease sale 
contracts and applied to use of the 
person, though said notes and contracts 
are assigned to the bank as collateral 
security for loans to said person, such 
a note is a bona fide novation of the 
indebtedness of said person to the bank. 
Under such circumstances the fact 
that the original transaction is tainted 
with usury would not affect the note 
given as a novation of the debt. Berry 
v. Bank For Savings And Trusts, Ala., 
14 So. Rep. (2d) 129. 60 B. L. J. 845. 


The releases purporting to release 
finance company from all claims for 
any usury theretofore collected given 
by debtor as part of consideration for 
a further advance on which interest in 
excess of legal rate was charged were 
void as not supported by any consider- 
ation, and, hence, could not preclude 
debtor from asserting claims for 
usurious interest theretofore collected. 
Finn v. Alexander, Texas, 165 S. W. 
Rep. (2d) 500. 60 B. L. J. 147. 


§1565. —Transactions held not usurious. 


Where purchaser of automobile signs 
a note and chattel mortgage for unpaid 
balance of deferred credit price, and 
credit price is greater than cash price, 
the note providing for interest at high- 
est legal rate after maturity only and 
for 15 per cent attorney’s fees if col- 
lection was necessary upon default, 
does not constitute usury, and differ- 
ence between cash price and credit 
price was not usurious interest but an 
additional charge on price of automo- 
bile if bought on credit. Gardner v. 
Associates Inv. Co., Tex., 171 S. W. 
Rep. (2d) 381. 60 B. L. J. 767. 


In a suit by the payee of a note given 
for services rendered as surety, the 
element of usury cannot exist and 
therefore the maker cannot plead usury 
as a defense in action on the note. 
Kahan v. Schonwald, Okla., 135 Pac. 
Rep. (2d) 971. 60 B. L. J. 478. 


A mistake of fact purges a transac- 
tion of usury whereas a mistake re- 
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garding legal effect of a purposeful act 
is a mistake of law and the actor is 
bound by its result. Jones v. Hernando 
Bank, Miss., 13 So. Rep. (2d) 31. 60 
B. L. J. 583. 


§1567. —Interest in advance. 


Where makers of note of $739.88 re- 
ceived $695.45, the difference repre- 
senting interest paid in advance, and 
parties orally agreed that makers were 
to pay face of note in 52 weekly pay- 
ments, the first payment to be made 
one week from date of note, but where 
payee was an industrial bank, the 
payee was entitled to charge interest 
and have it paid in advance. Atlantic 
Industrial Bank v. Centonze, Conn., 31 
Atl. Rep. (2d) 392. 60 B. L. J. 688. 


§1569. —Commission, bonus, expenses, 
etc. 


Under usury statute, it was held that 
one cannot be employed as agent of 
lender and at the same time make a 
profit for himself by exacting a bonus 
or commission from borrower if such 
bonus or commission, together with 
interest, exceeds legal limit of interest. 
St. 1941, sec. 687.03. Stoutamire v. 
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North Florida Loan Assn., Fla., 11 So. 
Rep. (2d) 570. 60 B. L. J. 352. 


§1579. Usury as a defense against 
holder in due course. 


Purchaser of note from payee who 
at the time of acquiring note has 
knowledge that a portion of the note 
representing usury is void for want of 
consideration is not a holder in due 
course and is subject to same defenses 
as if note was a non-negotiable instru- 
ment, or as if suit had been brought 
by the original payee against the 
makers. Bird Finance Corporation v. 
Lamerson, Mich., 6 N. W. Rep. (2d) 
732. 60 B. L. J. 208. 


§1583. Penalties for usury. 


Where more than lawful interest has 
been taken or received on a loan the 
entire amount of interest taken or re- 
ceived is deemed by statute unlawful 
interest. The statutory provision for 
recovery of unlawful interest does not 
limit recovery to the amount above the 
lawful rate of interest. Cockrell v. 
First Federal Savings & Loan Assn., 
D. C., 33 Atl. Rep. (2d) 621. 60 B. L. J. 
1082. 
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